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· The Senate is currently considering S. 3217, the Restoring American Financial Stability Act of 2010, i.e., the financial services regulatory reform bill. 

· Senator Ted Kaufman (D-DE) introduced an amendment yesterday that would modify Section 11A of the Securities Exchange Act of 1934, the section that instructs the SEC to facilitate the development of a National Market System. 

· Section 11A begins with a series of "findings of Congress" including (1) the securities markets are an important national asset; (2) new data processing and communication techniques create the opportunity for more efficient markets; (3) it is in the public interest and appropriate for the protection of investors to assure economically efficient execution of securities transactions, fair competition among broker and dealers, among exchange markets and markets other than exchanges, the availability to brokers, dealers and investors of information with respect to quotations for and transactions in securities; the practicability of brokers executing investor orders in the best market and an opportunity for investor orders to be executed without the participation of a dealer; and (4) that the linking of all markets will bring about the goals stated: foster competition, increase information, facilitate offsetting orders, and contribute to best execution. 

· Senator Kaufman's amendment would add:

· ``(E) Promoting transparency of all markets for securities through dissemination of quotations and orders to all brokers, dealers, and investors, and minimizing conditions under which quotations and orders are hidden or selectively disseminated, will--``(i) foster efficiency;``(ii) enhance competition;
· ``(iii) increase the information available to brokers, dealers, and investors;
· ``(iv) facilitate the offsetting of investors' orders; and ``(v) contribute to best execution of such orders.''.

· In short, this is a statement that Congress finds undisclosed liquidity not to be in the public interest and is inconsistent with the goals of the National Market System. By making this one of the "findings of Congress" that precede the sections of the law that require the development of the NMS, if enacted, Congress would be telling the SEC to require as much disclosure as is possible of currently undisclosed quote and order information and to "minimize" the number and nature of exceptions to the rules they adopt. Senator Kaufman's amendment would also apply to the commodities markets.

· Congress adopting this "finding" would not be symbolic or pro forma, it is a statement of Congressional intent to the SEC and its impact on dark pools, indications of interest, internalization and discussions currently underway such as the "trade at" rule could be substantial. 
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